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Court File No. CV-12-9667-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, ¢. C-36, AS AMENDED, AND IN THE MATTER OF A PLAN OF
COMPROMISE OR ARRANGEMENT OF SINO-FOREST CORPORATION

Court File No.: CV-11-431153-00CP
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SUPERIOR COURT OF JUSTICE
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CORPORATION, RBC DOMINION SECURITIES INC., SCOTIA CAPITAL
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CREDIT SUISSE SECURITIES (USA) LLC and MERRILL LYNCH, PIERCE,
FENNER & SMITH INCORPORATED (successor by merger to Banc of America
Securities LL.C)
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Proceeding under the Class Proceedings Act, 1992

AFFIDAVIT OF ERIC J. ADELSON
(Sworn January 18, 2013)



000215

I, ERIC J. ADELSON, of the City of Toronto, in the Province of Ontario, MAKE
OATH AND SAY:

1. I am the Senior Vice President, Secretary, and Head of Legal of Invesco Canada
Ltd. (“Invesco”) and as such I have personal knowledge of the matters to which I depose

in this affidavit.

2. Invesco was established in 1981 and is one of Canada’s leading investment
management companies, with approximately $24 billion in assets under management.
Invesco’s parent company, Invesco Ltd., is a leading independent global investment

manager with approximately $680 billion in assets under management.

3. I respectfully submit this affidavit in support of Invesco’s and the other
Objectors’’ objections to the proposed settlement between the plaintiffs (“Ontario
Plaintiffs™) in the Labourers’ Pension Fund of Central and Eastern Canada v. Sino-
Forest Corporation, Court file No. 11-CV-431153CP (“Class Action”) and Emst &

Young LLP and its related entities (“E&Y”’) (the “E&Y Settlement”).

4. I also respectfully submit this affidavit in support of the motion by Invesco under
Rule 10.03 of the Rules of Civil Procedure for relief from the binding effect of a
Representation Order and a Settlement Approval Order in the event this Court appoints
the Ontario Plaintiffs as representatives of all Securities Claimants and grants the

proposed Settlement Approval Order.

Objections to the E&Y Settlement

5. Invesco objects to the E&Y Settlement as follows:

" Invesco Canada Ltd., Northwest & Ethical Investments L.P., Comité Syndical National de Retraite
Baitirente Inc., Matrix Asset Management Inc., Gestion Férique and Montrusco Bolton Investments Inc.
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It was improper for the Ontario Plaintiffs to have traded away the opt out
rights of class members in this Class Action, or to have rendered such opt
out rights illusory, by agreeing to provide a full and final release under
Article 11.1 (“Release”) of the Plan of Compromise and Reorganization
(“Plan”) of the claims of Securities Claimants (as defined in Schedule A of
the proposed order) against E&Y in this Companies’ Creditors
Arrangement Act (“CCAA”) proceeding, in return for what the Ontario
Plaintiffs’ counsel believe to be a “substantial premium” amount to be paid

by E&Y into the proposed Settlement Trust;

it is improper for the Ontario Plaintiffs to seek, and it would be improper
for the Court to approve, any settlement and any release of Securities
Claimants’ claims against E&Y, in this CCAA proceeding, under the

present circumstances;

it is improper for the Ontario Plaintiffs to seek, and it would be improper
for the Court to approve, any settlement of class members’ claims against
E&Y in this Class Action without either (a) excluding the persons who
opted out in response to the Poyry notice if the Poyry opt out procedure is
found to have been proper, or (b) providing for certification, notice, and
opt out rights to Securities Claimants in connection with this settlement —
and in either case assuring that any such opt outs are not illusory by virtue

of any Releases as described above;
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d) it is improper and belated for the Ontario Plaintiffs to seek, and it would be
improper for the Court to approve, the requested representation order in

connection with the Release and settlement described above;

e) it is improper for the Ontario Plaintiffs to present, and it would be
improper for the Court to consider and approve, the E&Y Settlement in
instalments, particularly in the absence of any plan for distributing any
funds deposited in the proposed Settlement Trust. In the absence of a
distribution plan, the Objectors cannot evaluate the sufficiency of the E&Y

settlement consideration; and

) the Objectors reserve the right to supplement these grounds in response to

further information emerging in these proceedings.

Attached hereto and marked as Exhibit “A” is the Notice of Objection of Invesco dated

January 17, 2013.

6. Invesco caused mutual funds managed by it (“Funds”) to purchase a large amount
of Sino-Forest shares during the class period. Those Funds held those shares on June 2,
2011, and suffered substantial losses. I and others at Invesco were aware of the ensuing
class litigation and knew Invesco was an absent class member in the Class Action. We
were also aware that Sino-Forest sought CCA4 protection, but we did not anticipate that
the apparently routine activity in the CCAA4 proceedings would affect Invesco’s rights as
against E&Y and other defendants in the Class Action, other than as against Sino-Forest
and its subsidiaries and perhaps against the company’s directors and officers to some

extent.
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7. Invesco retained Kim Orr Barristers P.C. (“Kim Orr”) in mid-November 2012
when it appeared that upcoming events in the Sino-Forest CCA4 proceedings might affect
investors’ rights. However, I did not see anything in the CCAA4 proceedings that could or
would imperil Invesco’s right to proceed separately against E&Y or any other “third-party
defendants” if Invesco determined that such a course of action would be prudent once a
class was certified or a settlement was proposed, because I believed that opt out rights

would be provided as a matter of normal procedure in the Class Action.

8. I believe that there was nothing in the pre-December 3, 2012 versions of the Plan
which raised concern at Invesco. In fact, the November 28, 2012 version of the Plan
preserved under Article 7.5 the equity Class Action claims against third-party defendants.

Attached as Exhibit “B” is a true copy of the November 28, 2012 Plan.

9. On December 3, 2012, Class Counsel announced that a settlement had been
entered into with E&Y, whereby E&Y would pay $117 million into a Settlement Trust
formed as part of the CCAA4 proceedings, in return for release of all claims that could be
advanced against E&Y by any person in connection with Sino-Forest. Also on December
3, 2012, an amended Plan was filed. For the first time in the CCAA proceedings, Article
11 of this Plan contained a so called “framework™ for settlement of claims against third-
party defendants, including specific provisions concerning the settlement by and Releases
for E&Y, and also allowing Named Third Party Defendants to avail themselves of similar

provisions for unspecified settlements and Releases in the future.

10.  The disclosures of the proposed E&Y Settlement and the Plan “framework” in
early December 2012 caused me to have grave concerns about the direction of these

proceedings, about the preservation of investors’ opt out rights as against E&Y and other
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third-party defendants, and ultimately about investors’ ability to obtain a fair adjudication

of the merits of their claims against E&Y and other third-party defendants.

11.  Ipreviously submitted my affidavit in this CCA4 proceeding, sworn on December
6, 2012, requesting an adjournment of the application before the Court at that time and
offering preliminary reasons for objecting to the Plan’s Release provisions. As I stated at
paragraph 10 of my December 6, 2012 affidavit, the Ontario Securities Commissions
(“OSC”) issued a Statement of Allegations against E&Y on December 3, 2012, alleging
that E&Y had failed to comply with Generally Acceptable Auditing Standards in
connection with its audits of Sino-Forest’s financial statements.” Attached hereto and

marked as Exhibit “C” is a real and true copy of my affidavit sworn December 6, 2012.

12.  Since that time, the events that have unfolded have deepened my objections to the
Plan, which this Court subsequently sanctioned in the Order of Justice Morawetz dated
December 10, 2012, and to the E&Y Settlement, which is now before this Court for

review in both the CCAA4 and Class Proceedings Act, 1992 (“CPA”) contexts.

13. The statements I made in my December 6, 2012 affidavit remain valid, and I

respectfully adopt them in support of Invesco’s objections.

14. I expressed concerns, in paragraph 15 of my December 6, 2012 affidavit, that the
Plan “framework™ might have been devised to allow E&Y to “bind investors to [a]
settlement without giving them the opportunity to opt out and pursue their claims on the

merits outside the Class Action.”

? Statement of Allegations against Ernst & Young by the Ontario Securities Commission dated December 3,
2012, Plaintiffs Motion Record (Returnable February 4, 2013), Tab FF, at p. 825.
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15.  This Court, in its Endorsement denying Invesco’s request to adjourn the Sanction
Hearing dated December 10, 2012, determined that such concerns were premature and
should be addressed in connection with a later motion for approval of the settlement with
E&Y.? That time has now arrived. It appears to me that my previously expressed
concerns were and are wholly valid. Invesco accordingly renews its strenuous objection

and opposition to approval of this settlement.

16. I have not seen anything to indicate that either the “framework” or the Minutes of
Settlement between the Ontario Plaintiffs and E&Y was or is necessary for the remainder

of the Plan to be implemented.

17.  Invesco was also mindful that Class Counsel had reached a proposed settlement
with Poyry (Beijing) Consulting Company Ltd (“Poyry”), one of the defendants in the
Class Action, on March 20, 2012, and that January 15, 2013, was the opt out deadline
established by the class action court in connection with that settlement. Invesco
determined to opt out, inasmuch as we were not satisfied with Class Counsel’s
representation of our interests as a class member. A true copy of Invesco’s opt out form

without Invesco’s trading records is attached as Exhibit “D”.

18. It appeared to us that the Poyry opt out procedure might involve a “Catch 22”
provision -- if we opted out to pursue our remedies individually, we might be giving up
our ability to share in any settlement proceeds, but the proposed full Release of E&Y
might prevent us from seeking remedies on our own, thus making the opt out right

illusory. Accordingly, in an effort to avoid such a trap, our opt out form states that:

3 Plan Sanction Endorsement dated December 10, 2012, Plaintiffs Motion Record (Returnable February 4,
2013), Tab El, atp. 215-216 at paras. 20, 22-25.
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This opt-out is submitted on condition that, and is intended to
be effective only to the extent that, any defendant in this
proceeding does not receive an order in this proceeding, which
order becomes final, releasing any claim against such
defendant, which includes a claim asserted on an opt-out basis
by Invesco Canada Ltd. Otherwise this opt out right would be
wholly illusory.

19. 1 believe that following the sanction hearing, Class Counsel disseminated a
memorandum in which they openly stated they “believe that E&Y paid a substantial
premium in order to be released from all claims through the Insolvency Proceeding.”
Attached hereto and marked as Exhibit “E” is a true copy of the Memorandum by
Siskinds LLP to institutional investors dated December 31, 2012, That Memorandum
incorrectly stated that Invesco “ignored” an invitation to discuss the E&Y Settlement with
Class Counsel; in fact, I had gone out of town for the holidays by the time that invitation
was extended. Furthermore, on January 11, 2013, Invesco participated in a teleconference

with Class Counsel on a without prejudice basis.

20.  As stated at paragraph 16 of my December 6, 2012 affidavit, Invesco does not
view the Ontario Plaintiffs and Class Counsel, with whom it has no direct relationship, as
authorized to represent its interests in connection with Sino-Forest and/or E&Y. Invesco
never instructed Class Counsel to bargain away Invesco’s right to opt out of the Class

Action.

21.  Invesco views the grant of no-opt-out Releases to third-party defendants to

constitute a misuse of the CCAA process.

22. On January 11, 2013, Invesco’s concerns about the misuse of the CCAA to grant

third-party defendants no-opt-out Releases were reinforced when it was announced that
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Allen Chan, alleged by the OSC to have committed fraud in connection with Sino-Forest®,
was added as a Named Third Party Defendant and thus became eligible to receive a
Release under Article 11.2 of the Plan without opt outs. Attached as Exhibits “F”, “G”
and “H” are the letters from Jennifer Stam to the Service List dated January 11, 2013, the
response from Kim Orr, dated January 11, 2013, and the reply dated January 12, 2013,

respectively.

23.  Under the present circumstances, Invesco is unable to assess the adequacy and

fairness of the proposed settlement amount offered by E&Y:

a) Invesco and its counsel have not been provided access to any documents
relating to E&Y’s audit work at Sino-Forest. I believe that Class Counsel

has not had full access to such documents either;

b) investigations by the OSC and the RCMP into E&Y’s audit work at Sino-
Forest have not been completed and the results have not been reported to

the public;

c) the amount of insurance coverage available to E&Y with respect to its

audit work for Sino-Forest has not been publicly disclosed; and,

d) it is not yet established whether E&Y or its agents had knowledge that
Sino-Forest’s public representations (including its financial statements)
concerning the company’s assets and business operations were materially

false, or whether those parties were reckless in not recognizing those facts.

# Statement of Allegations issued against Sino and certain officers and directors issued by the Ontario
Securities Commission dated May 22, 2012, Plaintiffs Motion Record (Returnable February 4, 2013), Tab
EE, atp. 786.
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24.  Approval of the E&Y Settlement in these circumstances would send a signal to
publicly listed companies, professional service firms, and other third parties that may be
accused of securities fraud, that the CCAA4 process can be used by them to procure
settlements and Releases of the claims against them without providing opt out rights to

injured investors.

Ontario Plaintiffs Should Not Be Appointed as Representatives

25.  The Ontario Plaintiffs and Class Counsel should not be appointed under Rule 10
of the Rules of Civil Procedure to represent Invesco and the other Objectors represented

by Kim Orr. Kim Orr already represents our interests.

26.  The Ontario Plaintiffs and Class Counsel previously sought to represent class

members in the CCAA proceeding, but that motion was never granted.

27. I do not believe that the Ontario Plaintiffs and Class Counsel have properly
represented Invesco’s interests in this matter, and in fact they have acted contrary to our

interests, as described above.

28.  The fact that Class Counsel believe that the proposed settlement consideration
includes a “substantial premium” attributable to the negation of opt out rights also leads
me to conclude that Class Counsel are in a conflict position with investors who seek to
opt out, in that Class Counsel will seek an award of class counsel fees based on a
percentage of the overall settlement consideration, which reportedly includes a premium
reflecting loss of our opt out rights. Attached as Exhibit “I” is, to the best of my

knowledge and belief, an excerpt from a true copy of Contingency Fee Joint Retainer
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Agreement between the Ontario Plaintiffs and Class Counsel signed in July and August

2012.

29.  The Ontario Plaintiffs’ representation request is particularly misguided in that it
seeks to vest authority in Class Counsel retroactively, to provide a veneer of regularity

over a previously negotiated settlement to which Invesco in fact objects.

Order Requested

30.  Invesco respectfully requests that this Court dismiss the motion to approve the

E&Y Settlement.

31.  In the alternative, Invesco respectfully requests that relief from the binding effect
of the Representation Order and Settlement Approval Order be granted to Invesco and the

other Objectors represented by Kim Orr.

SWORN before me at the City of )
Toronto, in the Province of Ontario, )
this 18" day of January, 2013.
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Commercial Court File No.: CV-12-9667-00CL
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SINO-FOREST CORPORATION

Superior Court File No.: CV-10-414302CP

THE TRUSTEES OF THE LABOURERS’ PENSION FUND SINO-FOREST CORPORATION, et al.
OF CENTRAL AND EASTERN CANADA, et al. -and -
Plaintiffs Defendants
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COMMERCIAL LIST

Proceeding commenced at Toronto
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THIS DOCUMENT IS LOCATED AT

Opt Out Form of Invesco without
trading records for Poyry Certification
for Settlement, dated January 11, 2013

Exhibit “D” to the Affidavit of Eric J.
Adelson, sworn January 18, 2013,
Responding Motion Record of the
Objectors, Tab 2D
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This-opt-out is submitted on condition that, and is intended to be effective only to the extent that, any defendant in this proceeding
does not receive an order in this proceeding, which order becomes final, releasing any claim against such defendant, which includes a
claim asserted on an opt-out basis by Invesco Canada Ltd. Otherwise, this opt out right would be wholly illusory.

' B
-SINO-FOREST CLASS ACTION SETTLEMENT
OPT OUT FORM Must be Postmarked

No Later Than
January 15, 2013

THIS FORM IS NOT A REGISTRATION FORM OR A CLAIM FORM,
THIS FORM EXCLUDES YOU FROM PARTICIPATION IN THE POYRY (BEWING) SETTLEMENT AGREEMENT.
DO NOT USE THIS FORM IF YOU WANT TO REMAIN IN THE CLASS.

TNVEREGT ERARASA TOT6) [ T 1 T T T T T T T]
511140l WTelNGEl TeREER T T I T I I T I T I I1]
SULAEL RO I T I I I I T I T I I T LI I I T I 1]
TRl T T 1T T I I TT]oN MzN] JeXF ]

Soclal Insurance Number/Soclal Security Number/Unlque Tax Identifler

NAT T LT T[]

Telophone Number (Work) Telephone Number (Home)

Ul Hel-[2]zlg|-Rlelrlo] LT J-L 1Tl 1 1]

Total number of Sino-Forest securlties purchasad during the Class Perlod (March 19, 2007 1o June 2, 2011): { Lq l LH q 1‘9 L‘BJ 8’ ls ]

You must also accompany your Opt-Qul form with brokerage statements, or other transaction records, iisting ail of your purchases of
SIno-Foreat common shares belween March 19, 2007 to June 2, 2011, Inciusive (the “Class Perlod"),

Identlilcation of person sligning this Opt Qut Form (please check):

represent that | purchased Sino-Forest Corporation (“Sino-Forest”™) securlties and am the above Identifled Class Member. | am signing this
Form to EXCLUDE myself from the participation In the Sino-Forest Class Action Settlement Agreement reached between the
Class and Pdyry (Bslling) Consulting Company Limited (*Pdyry (Beljing)"), the Settling Defendant,

Purpose for Opling Out (check only one):
My current Intentlon Is to begin Individual itigation agalinst PSyry (Beifing) in relation to the matters alleged in the Proceedings.

| am opting out of the class actlon for a reasan other than to begin Individual Btigation against PSyry (Belling) In relation to the matters alleged In
the Proceedings. | am opting out for the following reason(s):

| UNDERSTAND THAT BY OPTING OUT | WILL NEVER BE ELIGIBLE TO RECEIVE BENEFITS OBTAINED BY WAY OF THE POYRY (BEWING)
SETTLEMENT AGREEME AND WiLA BE UNABLE TO PARTICIPATE IN ANY FUTURE SETTLEMENT OR JUDGEMENT WITH OR AGAINST
ANY OF THE REMAINING DEFENDANTS, —S
G

Signature: Date Signed:

Please mail your Opt Qut Form to;
Sino- Forest Class Action
PO Box 3355
London, ON N6A 4K3

T | e
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THIS DOCUMENT IS LOCATED AT

Affidavit of Daniel Simard, sworn
January 18, 2013, Responding Motion
Record of the Objectors, Tab 3
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THIS DOCUMENT IS LOCATED AT

Opt Out Form of Batirente without
trading records for Poyry Certification
for Settlement, dated January 11, 2013

Exhibit “H” to the Affidavit Daniel
Simard, sworn January 18, 2013,
Responding Motion Record of the
Obijectors, Tab 3H
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THIS DOCUMENT IS LOCATED AT

Affidavit of Christina Doria, sworn
January 18, 2013

Responding Motion Record of Poyry
(Beijing) Consulting Company
Limited, Tab 1
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THIS DOCUMENT IS LOCATED AT

Judgment of Justice Emond dated
November 9, 2012

Exhibit “C” to the Affidavit of
Christina Doria, sworn January 18,
2013, Responding Motion Record of
Poyry (Beijing) Consulting Company
Limited, Tab 1C
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THIS DOCUMENT IS LOCATED AT

Affidavit of Mike P. Dean, sworn
January 11, 2013

Motion Record of Ernst & Young, Tab
1
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THIS DOCUMENT IS LOCATED AT

Third-Party Stay Order, dated May 8,
2012

Exhibit “B” to the Affidavit of Mike P.
Dean, sworn January 11, 2013, Motion
Record of Ernst & Young, Tab 1B
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THIS DOCUMENT IS LOCATED AT

Mediation Order, dated July 25, 2012

Exhibit “E” to the Affidavit of Mike P.
Dean, sworn January 11, 2013, Motion
Record of Ernst & Young, Tab 1E

AND

Exhibit “AA” to the Affidavit of
Charles M. Wright, sworn January 10,
2013, Plaintiffs” Motion Record, Vol.
3, Tab 2AA
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Court File No. CV-12-9667-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

Ne)s

Mg,
THEHONOURABLE MR. ) WEDNESDAY, THE 25™
)
JUSTICE MORAWETZ ) DAY OF JULY, 2012

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND
ARRANGEMENT OF SINO-FOREST CORPORATION

ORDER
(Mediation)

THIS MOTION, made by FTI Consulting Canada Inc. in its capacity as monitor (the
“Monitor”) of Sino-Forest Corporation (the “Applicant”) for a consent order concerning

mediation and related relief was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Monitor’s Notice of Motion dated July 13, 2012 and the Fifth Report
of the Monitor dated July 13, 2012 (the “Fifth Report”), the Responding Motion Record of the
Applicants and the Responding Motion Record of Péyry Beijing (as defined below), and on
hearing the submissions of counsel for the Applicant, the Monitor, the ad hoc committee of
Noteholders (the “Ad Hoc Noteholders”), the ad hoc group of purchasers of the Applicant’s
securities (the “Plaintiffs”’) and the other defendants in the Ontario Class Action and the Quebec
Class Action (the “Third Party Defendants™) and those other parties present, no one appearing
for any of the other parties served with the Monitor’s Motion Record, although duly served as
appears from the affidavit of service of Alma Cano sworn July 13, 2012, filed.
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SERVICE AND INTERPRETATION

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record, including the Fifth Report, is hereby abridged and validated such that this Motion is
properly returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that capitalized terms used herein and not otherwise defined
shall have the meaning given to them in the Fifth Report.

MEDIATION

3. THIS COURT ORDERS that the parties eligible to participate in the Mediation pursuant
to paragraph 5 of this Order are the Applicant, the Plaintiffs, the Third Party Defendants (which
shall be read to include Poyry (Beijing) Consulting Company Limited (“Pdyry Beijing”)), the
Monitor, the Ad Hoc Noteholders and any insurers providing coverage in respect of the
Applicant and the Third Party Defendants (collectively, the “Mediation Parties™) .

4. THIS COURT ORDERS that the subject matter of the Mediation shall be the resolution
of the claims of the Plaintiffs against the Applicant and the Third Party Defendants as set out in
the statements of claim in the Ontario Class Action and the Quebec Class Action and any and all
related claims (the “Subject Claims”), provided that for the purpose of the Mediation, the
Plaintiffs shall not seek contribution from any of the Mediation Parties with respect to amounts
that could have been sought by the Plaintiffs from Pdyry Beijing had the Plaintiffs not reached a
setttement with Pdyry Beijing (the “Pdyry Settlement”) and provided that the Plaintiffs shall
provide to the Mediation Parties, within 10 days of the date of this Order or such further time as
this Court may direct, a written summary of evidence proffered by Pdyry Beijing pursuant to the
Poyry Settlement, which summary shall be treated in the same manner as material in the Data

Room (as defined below) pursuant to this Order.

S. THIS COURT ORDERS that, where practicable, the Mediation Parties shall participate
in the Mediation in person and with representatives present with full authority to settle the
Subject Claims (including any insurer providing coverage), provided that, where not practicable,
the Mediation Parties may participate in the Mediation through counsel or other representatives,

subject to those counsel or other representatives having access to representatives with full



000286

authority and undertaking to promptly pursue instructions with respect to any proposed
agreements that arise from the Mediation,

6. THIS COURT ORDERS that parties in addition to the Mediation Parties shall only have
standing to participate in the Mediation on consent of the Applicant and the Monitor, acting
reasonably, or by further Order of this Court.

DATA ROOM

7. THIS COURT ORDERS that in connection with the Mediation, as soon as practicable,
but in any event no later than August 3, 2012, the Applicant shall provide access to the
Mediation Parties to the existing data room maintained by Merrill (the "Data Room"), provided
however that prior to access to the Data Room, all participants (other than the Applicant, the
incumbent directors of the Applicant and the Monitor) shall have entered into a confidentiality

agreement with the Applicant on terms reasonably acceptable to the Applicant and the Monitor.

8. THIS COURT ORDERS that any Mediation Parties who enter into a confidentiality
agreement as contemplated by paragraph 7 of this order shall comply with the terms of such

confidentiality agreement.

9. THIS COURT ORDERS that the Applicant, its subsidiaries and affiliates, and their
directors, officers, employees, agents and advisors, shall incur no liability in connection with
causing, effecting or acquiescing in the establishment of the Data Room or disclosure in respect
of such materials and the information contained therein in accordance with this Order. The
materials in the Data Room shall be made available without any representation as to the truth of
their contents or their completeness, and persons relying on those materials shall do so at their
own risk. The disclosure of such materials and the information contained therein in accordance
with this Order is not and shall not be public disclosure in any respect. Nothing in this paragraph
affects any rights or causes of action that any person may have in relation to the prior disclosure
of any of the contents of the Data Room, insofar as such rights or causes of action are

independent from and not related to the provision of materials and information in accordance
with this Order.
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MEDIATION SCHEDULE
10. THIS COURT ORDER THAT, the schedule for the Mediation shall be as follows:

(a) the Mediation shall be conducted on September 4™ and 5", and if a third day is
required, on September 10", 2012 (the “Mediation Dates”);

(b)  additional Mediation dates shall only be added, and any adjournments of any
mediation dates shall only be accepted, with the prior written consent of all
Mediation Parties;

(¢)  the Mediation shall be conducted at a location to be determined by the Mediator

(as defined below); and

(d)  the Applicant, the Plaintiffs and the Third Party Defendants shall deliver their
respective written position statements to each other and to the other Mediation
Parties on or before August 27, 2012.

APPOINTMENT OF THE MEDIATOR

11.  THIS COURT ORDERS that the Honourable Justice Newbould shall be appointed
mediator (the “Mediator”).

12. THIS COURT ORDERS that, prior to the commencement of the Mediation, the Mediator
shall have the right to communicate with this Court and the Monitor from time to time as deemed

necessary or advisable by the Mediator in their sole discretion.
TERMINATION OF THE MEDIATION

13.  THIS COURT ORDERS that the Mediation process shall be terminated under any of the

following circumstances:
(a) by declaration by the Mediator that a settlement has been reached;

(b) by declaration by the Mediator that further efforts at mediation are no longer

considered worthwhile;
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(c) for any other reason determined by the Mediator;
(d)  mutual agreement by the Mediation Parties; or

(e) further Order of this Court,

provided that, the Mediation shall in any event terminate on September 10, 2012, unless

extended with the prior written consent of all Mediation Parties.

NO IMPACT ON OTHER PROCEEDINGS

14.  THIS COURT ORDERS that all offers, promises, conduct statements, whether written or
oral, made in the course of the Mediation are inadmissible in any arbitration or court proceeding.
No person shall subpoena or require the Mediator to testify, produce records, notes or work
product in any other existing or future proceedings, and no video or audio recording will be
made of the Mediation. Evidence that is otherwise admissible or discoverable shall not be
rendered inadmissible or non-discoverable as a result of its use in the Mediation. In the event
that the Mediation Parties (or any group of them) do reach a settlement, the terms of that
settlernent will be admissible in any court or other proceeding required to enforce it, unless the
Mediation Parties agree otherwise. Information disclosed to the Mediator by any Mediation
Party at a private caucus during the Mediation shall remain confidential unless such Mediation

Party authorizes disclosure.

15.  THIS COURT ORDERS that nothing in this Order nor the participation of any party in
the Mediation shall provide such party with rights within these proceedings than such party may

otherwise have.

16.  THIS COURT ORDERS that, subject to any applicable stay of proceedings, nothing in
this Order shall prevent the Applicant, the Monitor or any other party of standing from otherwise
pursuing the resolution of claims under the Claims Procedure Order granted by this Court on
May 14, 2012, or any other matter in these CCAA proceedings, including without limitation, the

filing and advancement of the Meetings Order and a Plan.
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CONFIDENTIALITY

17. THIS COURT ORDERS that any mediation briefs or other documents filed by the
Mediation Parties shall be used only in the context of the Mediation and for no other purpose and
shall be kept confidential by all such parties irrespective of whether such Mediation Parties sign

a confidentiality agreement.

18.  THIS COURT ORDERS that any mediation briefs or other documents filed by the
Mediation Parties that contain information obtained from the Data Room may not be shared with
or otherwise disclosed to any person or entity that has not signed a confidentiality agreement,

other than the Applicant, the incumbent directors of the Applicant , the Monitor and Mediator.
MISCELLANEOUS

19.  THIS COURT ORDERS that the terms of this Order may only be varied by further Order

of this Court, which may be sought on an ex parte basis on consent of the Mediation Parties.
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THIS DOCUMENT IS LOCATED AT

Thirteenth Report of the Monitor
(without attachments)

Exhibit “H” to the Affidavit of Mike P.
Dean, sworn January 11, 2013, Motion
Record of Ernst & Young, Tab 1H
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